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Re: Nursing Facility Patient Care Ratio Requirements  
 Proposed New Rules: N.J.A.C. 10:49A 
 Proposal Number: PRN 2021-040 
 
Dear Ms. Rose: 
 
Thank you for the opportunity to comment on the Proposed New Rules for the Nursing Facility 
Patient Care Ratio Requirements.  These proposed new rules were authorized under P.L. 2020, 
c.089 which requires the Commissioner of Human Services to establish a direct care ratio 
reporting and rebate requirement.  Disability Rights New Jersey is the designated federally 
funded protection and advocacy system for individuals with disabilities in New Jersey.  Disability 
Rights New Jersey is submitting these comments to the proposed rules in the manner set forth 
in the agency notice. 
 
Disability Rights NJ appreciates that the New Jersey Legislature enacted this law as part of a 
package of bills designed to improve the safety and quality of care of residents in all nursing 
facilities that resulted from the recommendations of the Manatt Report. New Jersey is the first 
state in the nation to statutorily require a patient care ratio to ensure that a nursing home 
expends 90% of its revenue on direct patient care.  However, we are concerned that the 
proposed rules, as drafted, improperly narrows the scope of the statute and undermines the 
purpose of the law.    As detailed below, the proposed rules, as drafted, improperly limit the 
scope of the rule to only cover Medicaid revenue instead of all aggregate revenue and fails to 
address reimbursement for other payers of services, thus failing to ensure that the patient care 
ratio applies to all residents. 
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• The proposed rules contravene the statute’s requirement that 90% of a facility’s 
aggregate revenue be spent on direct patient care.  

 
Under the specific language of the statute, “[t]he direct care ratio shall require 90 percent, or 
such higher percentage as the commissioner may establish by regulation, of a facility’s 
aggregate revenue in a fiscal year to be expended on the direct care of residents.” N.J.S.A. 
30:4D-7cc(c)(2)(emphasis added).  The proposed regulations define “patient care ratio” as the 
“percentage of a facility’s Medicaid revenue expended on resident care, services, and support  
that is calculated.”(emphasis added)  This rule contravenes the clear language of the statute, as 
aggregate means taking all units (in this case, revenue) as a whole.  Thus, the proposed rule 
improperly limits the scope of the patient care ratio to include only a facility’s Medicaid 
revenue even though most facilities in New Jersey receive revenue from a variety of sources, 
including Medicare, Veterans Administration, and individual private pay residents.   According 
to the Manatt Report, approximately 56% of nursing facility residents in New Jersey have 
Medicaid as their primary payer.  (Manatt Report, p. 68).  As a result of these proposed rules, 
revenue from approximately 44% of the residents in nursing facilities will be excluded from the 
patient care ratio.  Calculating the patient care ratio as a limited proportion of revenue and 
expenses rather than all revenue and expenses will result in a lower patient care ratio, and 
result in the nursing facility profiting from the failure to enforce the ratio for all revenue.  This 
was clearly not the intention of the NJ Legislature, and will undermine the goal that 90% of a 
nursing facility’s revenue go to the direct care of each resident.  
 

• The proposed rules do not comport with the statute’s requirement that all payers 
receive reimbursement when a facility fails to comply with the ratio. 

 
In addition, the proposed regulations fail to comport with the statute’s requirement that all 
payers, including private individuals, be reimbursed when a facility fails to comply with the 
patient care ratio.  The statute specifically states when a nursing facility fails to substantially 
comply with the direct care ratio, “the nursing home shall issue a pro rata dividend or credit to 
the State and to all individuals and entities making payments to the nursing home for resident 
services.”  N.J.S.A. 30:4D-7cc(c)(4)(emphasis added).  Although the proposed regulations set 
forth the process for reimbursing Medicaid, they make no requirement that other funding 
sources be reimbursed.  Under these regulations, Medicaid will be reimbursed if the nursing 
facility does not spend 90% of the facility’s Medicaid revenue on patient care, but the individual 
who privately pays will not be able to receive reimbursement of their money even though they 
may be spending approximately $11,254 per month (Genworth’s Cost of Care Survey, 2020).  
Because Medicaid is the funder for approximately 56% of nursing facility residents, almost half 
of the payers, including many individual private paying residents, will not receive the protection 
guaranteed by the plain language of the statute, which further undermines the intent and 
purpose of the law. 
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• The proposed rules do not provide sufficient oversight through public transparency 
and regular audits 

 
We are also concerned that certain oversight mechanisms were not included in the proposed 
regulations.  First, for the public to know whether an individual facility is complying with the 
statute, there must be public transparency of the patient care ratio reporting.  This 
transparency is especially important since the proposed rules limit the scope of the regulations 
to Medicaid.  For true accountability and public confidence, the public must be informed of all 
the revenue and expenses to ensure that the formula is being applied correctly.  In addition, 
without public transparency, private paying residents will have no notice whether the facility is 
complying with the statute and whether they are entitled to a reimbursement.  In order for the 
patient care ratio to work as a reform measure to ensure the safety and adequate care of 
residents, it is important that the public know whether facilities are complying with the law and 
what percentage of a facility’s expenses go to patient care.     
 
In addition, although the proposed regulations set forth an auditing process, the proposed rules 
do not require the Department to conduct regular audits of the facilities.  Because the 
proposed regulations rely on a facility’s self-report of its revenue and expenses, the only way to 
ensure that the revenues and expenses are accurately reported and allocated is through an 
audit.  Without a regular audit, there is no regular check to ensure that nursing facilities are 
properly reporting.  Although we understand the extensive time commitment required to 
conduct regular auditing, the Department must audit a certain percentage of facilities each year 
to ensure true accountability that the facilities are complying with the patient care ratio. 
 

• The proposed rules’ requirements that facilities identify related parties and report 
all related-party transactions promotes the law’s goal 

 
We support the requirement that facilities identify related parties and report all related-party 
transactions.  Many nursing facilities contract with service providers in which the facility owners 
also maintain a financial interest.  These related-party transactions serve as a major source of 
profit for the investors of the nursing facilities.   Requiring the disclosure of these transactions 
and that the costs are equal to or less than the cost of service from an arms-length transaction 
is important to ensure that each nursing facility is expending its revenue on patient care and 
not improperly inflating its expenses to avoid reimbursement.  
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Again, thank you for the opportunity to comment on these proposed regulations, and please 
contact me at  mciccone@drnj.org or (609) 292-9742 should you have any questions or want 
more information. 
 
Sincerely, 
 
DISABILITY RIGHTS NJ 
 
s/Mary Ciccone 
 
By: Mary Ciccone 
Director of Policy 
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